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96th congress 
1 ST Session 




To amend title 28 of the United Stales Code to provide for an exclusive remedy 
against the United States in actions based upon acts or omissions of United 


employees, and to amend title .5 of the United States Code to permit - * 

< - a -person injured hy a * constitutional tort V initiate "and participate in & ' ' 
disciplinary inquliy- onhe offending act or pmlssionr. and for other p^oses^ 


■ -* > 4.*.. 




IN t™ senate of' the united states " 

IfARerr 15 (legislative day, Februart 22), 1979 

Mr. KEKNEDY.introduccd the following bill; which was read twice and referred. to 


the Committee on the Judiciary 


A BILL 


To _amend_ title 2?onhV United gtates^ for ah 

exclu’sivh' remedy against thd United States in Actions basdd 
: : , upon acts or omission's/of United States employees, 'and to •' 
. .amend title, 5 of the United States, Code to. perniit a person ,o 
.• .■“j'”'®!* ® constitutional tort to.initiate anVparticipate''' 

a oisciplinarv inouirv of Hp. pffpn/linrr ’ oA x,- l 


HI 


a disciplinary - inquiry of the offending act dir omission;' and 
for other purposes. 


1"- '' Be it enacled by tKc Senate and Home of Represerita- 
. 2 hv>es of the Umted States of America in Congress assembled, 

, 3 That section 1346Cb)' of title; 28, Unitod States' Code, is*' 


4 ■ Amended by'stnTmg;they^^ of 'the section aAd 
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- , ;■ 1 adding the following; or where the daim soiindiiig in tort 

,g'_’ ■ ^ for__n-!oney damages arises under the Constitution of the-- 

■■ ■ y 3 Uniiei States when such employee of the Government is 

4 acting Vvithin the scope of his office or emplojTnent, or under _ 

. •r-. \ - 5 the color thereof, such liability to be determined in accord- . . 

. .6 ance with applicable Federal ... . . 

.’h . i - ' -i - 7 . ; Sec. 2. Section 2672 of title 28, United States Code, is 
Cf;, S' Vmendeduh the first phragrapKT^jd;th5r.-t_-^^^^^^^^^ -v - " 

'.h f • *'9 -g '.- '.f .yt;-' ^y inserting after “occurred” the follo\\dng:“, . ■ y.y 

' ■ or where the. claim sounding in tort for ynoney dam’-. • - . 

' • ages arises under the Constitution of the United States 

^vlleri such employee of the Government is acting . 4 ^ 

within the scope of lus office or’ employment, or under • ^ 

the~ color thereof, such liability to he determined in 
accordance with applicable Federal law ; and . 

16 . (2) by. iitserling after . “$25,000’_’ the ^following:. . 

.. “or any award, compromise, o> setpement based on a 

claim arising Under the Constitution of the United;- . r ^ 


10 
li; 
12 ' 
1 3 • 
Id 
15 


17 . 

18 . 

19 - 

20 


States’*. 


“ - , ^ w;-.- 






' SEC.'s/Sectlon 2674 of title 28, United States Code, 

21 amended — '' ■ . " ■" " • ' 


22 - 

23 


■' U: ' , (1) "by inserting after “claims” in the fnsU para- 
' graph the following: “based' upon negdigent or \yrongM ; 


24 . i acts or omissions”; 




25 




^ ’V' ", u 


*- . , ' y, * • 3 '-** ' 'v' f / • r ^ ^ C “It" - r* •“yfC jr"* 

(2) by inserting ’“(a)'^ before ^he. t^rst paragraph;)g^^^li 

r\ / ^ jii / jii . ^ia 
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. 1 r. (3) by inserting . ‘‘Oj)’''.. ' before the second ' para- 

- 2 . <• ^Apb; and-ivf '-'Vj ' ~ 1 'L 

: 3; (“i). by, adding at the epd the following new sub- 

4 - - section: - f '":--. - ■ ^ ‘ 


V 5' “(c)(1) The, United^ States shall be liabl^ respecting the 
i: 6. pro,vIsions_of this title relating to tort claims arising imder the 
.;:7 :.Co_nsti_tutlon of the.United States, to the extent as recognized 
- S/ or provided by applicable Feder^Jaw,, but shall not be liable 
9 for interest prior to judgment or for pimitive damages. ■ ■ y -r j7 
TO ::i* L:;“(2) Damages in any such case shall be actual damages 
-11 but may not be less, than liquidated damages computed at the 
,12, rate' of $100 a day for each day of riolation. or $1,000, 
13 whichever is higher, up to a maximum of $15,000, plus a 
tl4 reasonable attorney’s fee and other litigation costs reasonably 
,15 incurred. Attorney’s , fees or costs attributable to processing 
. 16 an administrative claim filed under section^ 2672,,of this title 
; 17 ^are not included/ "''v f ■ 

18 - 0 “(3) The United States shall not assert as a defense to.a 

V ^ , Jt. 

-19 - tort = claim arisirig ' under the , Constitution . of the United . 
20 States, thej absolute, or. quajified. immunity of the employee 
. 21 . whose violation is^complained of or his reasonable good faith 
. 22 belief in the^l^Wulness of his conduct, except that the United 
: 23 . States may assert’ such a defense if the violation complained 
- 24 of is that of a Member of Congress, a judge, a prosecutor, or 

4 . » .J » ..a J ./«>•> JL* a ^ . aa * W 4 ' a aa < • «-4 a a*. --■** a- .a, a a.* .4 a a 

25 a person perfornpng analogous fimctions.”.^„r'./^>,; 
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1 Sec. 4. Section’ 2675(a) of title 28, United States Code, 

2 < is amended— . ; ,1 • . n' C ■ u,-; . ■ ^ " 

3 ' ‘/' V (1) by ins^ after “emplo^nnent” the follo\\ing: 

4 “or upon a claim against the United St-ates for money 

5 i- damages for a tort arising under the Constitution of 

• ; - 6 United States caused by the’negligent or wTongful 

■ ■ or 'omission’ of any employee' of the^ Government 

' 8 Jwhile acting -wthin the scope of his office or employ- 
5 '■ 9; ;■ '-“ihent, "or lindef the color thereof'; 

(2) ‘by strikihg' but the .period at'the* end thereof 

11 ' ' '' ' and inserting in lieu thereof a seihicolon and the fol- . 

12 ■ ■ lowing: “except that 'class actions in conformity wth 

13 ' the requirements of the Federal Rules of Civil Proce- 

14 ■ dure may be instituted for "money damages for a tort 

15 ■' arising under the Constitution of the United States 

16 • “ only if (1) the' claim presented to the appropriate Fed-.- 

17 eral agency under this section expressly asserts the - . 

18 ' representative nature of the claim and specifically de-7 

. .. ‘19 - scribes 'the' class, the common interests of the claimant -- 

arid shch'clas*^, and the basis ‘upbh which theyclaimant^,-. 

' 21'; believes he can fairly and adequately protect the inter- 

*22 .■ '■■'ests of tbe’class as their Representative^' Wd (2) if oth--:. 

■ 23 ‘'‘h" '’erwise deemed 'appropriate by the'' court before' which; - 
■ ~24‘ "' - ' " the action is filed. 'An award for liquidated daniages for / 

- ' 25 . ‘5 any one class' rnay not exceed 
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1 Sec. 5. Section 2678 of title 28, United States Code, is 
.-2 'amended by striking out “No’/, at the beginning of the first 

3 paragraph, and inserting in jieu thereof _ t}^e__following. 

4 “Except as otherwase prorided by section 2674(c) of this 

5 title, no”.; r:-:; */. . j ;1 -...v' - t 

Sec' 6. Section 2679(b) of title 28, United States Code, 

7_ is amended to read as follows::^ “oV'j.h. 


v.- fl C' 


.. • / - 8 i-";niiek*(b)(l) The remedy against the Xlnited States pro\nded 

■ ■ ■ - 9 : by sekioris'l^ 2672 of this title for claims for injury ; 

To or loss of property, or personal mjurymr death resulting from 

11 the negligent or Wongful act or omission of any employee of 

12 the Government while acting Arithln the scope of his. office^ or 

13' employment and for such claims arising under the Constitu- 

•• 

T4 tion of the United States resulting from the negligent or 

15 wTongful act or_ omission of any employee of the Government 

16 while acting ^\^thin the scope of his office or employrnent, is 
.17 exclusive of any other civil action or proceeding. arising out of . 

18 or relating to the ;same; subject matter against the ^employee ^ 
. . 19 whose act or omission gave^ rise to the claim,' or^against t^he _. ; 

- . . - 20 estate of such employee. kcd uri: '-s r-o:* 02 * 

•21 { •:;;‘.‘(2)Tn' no event shall a claim for a tort arising under 

22 the Constitution'of the United States resulting from the neg- - , 
-23 ligent or wrongful act; or Emission of any employee of the ' 

24 Government while acting, solely ..under color of his .office, pr 
. -■ 25 ' emplojonent, lie against. both .the employee in.^his indmdual 
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capacity and against the United States "iinder sectians 

b ■ 

1346(b) and 2675 of this title/'. -- -nn;/ / 

■ ’ Sec. 7. Section 2679(d) of title 28, United States Code, 

is amended to read as follows; ‘ • ,> . 

“(d)(1) Upon certification by the Attorney General that 
the defendant emploj'ee was acting ■\\dthln the scope of his 
office or emplojTnent, or that he/y'as acting" solely under the 
"color of his office or emplo3'ment, at the time 'of the Incident 
/blit of which the action arose," any such civil action or pfo- 
'ceedihg commenced in a United States district court, 'shall he 
deemed ah action’ against the United States under the provi- 
sions of this title and all references thereto, and the United 
States shall be substituted as the party defendant, unless 
within ten days after notification that the Attorney General 
has "certified that the defendant employee was' acting solely 
under color of his office or employment, the. plaintiff notifies 
the'cdiirt of his election to'proceed only against the defendant - 
employee! Afte'r ''such ' substltution, the 'United .States shall 
' have available all defenses" to which itwduld have been ehti-.' 
tied if the action had originally -heen'cojnnienced agalnstythe : 
United States' under this chapter and scctioiT 1346(b) of this 

23 y ? ■ •,"(2) Up'on certification by the Attorney General Ih'at the 
.2d defendant einployee'was acting in thin the scope of his' office' 
.’25 -"of 'eniplo3’ment,^or that 'he^was!^actihg solely^ under ^ 


1 

■ 9 

' 

3 

‘4 

5 

6 

-.1 

»'• ■ I 

/B 

10 

11 

'12 

13 

14 
■15 
16 

■ 17 ' 

U8 

19 

20 
21 
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1 of his office or eiriplojment, at the tirne of the incident out of 

2 which the, action arose, any such civil action or proceeding 

3 commenced in a State cpurt shall be removed vrlthout bond 

4 at any time before, trial by the Attorney General to ibe dis- 

5 trict court of the United States of the district and di\-ision . 

6 embracing thejplace wherein it is pending,. Such action shall 

7 be deemed an action brought against the United ^States under 

- 8^ the profusions of this title and all ref erence_s thereto, and the - 
.9 United' States^ shall be substituted as the party defendant, 

10 unless fvitliin ten days after notification .that dhe Attorney 

11 General has certified that the defendant employee was acting 

12 solely under color of his office or employment,- the plaintiff 

13 notifies the district court of his election to proceed only 

14 against the defendant, employee. After such substitution, the 

15 United States shall have available all defenses to which it 

16 would have been entitled if the action had originally been 

17 commenced against the United States under thls_chapter^and 

18 section 1346Cb) of this title. The certification of the Attorney 

19 , General shall conclusively establish scope of office or employ- 

20 ment for purposes of such rernoval. :y<j -;_r. . c-T'Z 

21- . : "(3) The cerHfication by the Attorney General under 

22 subsection (d) (1) or, (2) that the defendant employee was . . 

23; acting within the scope of his office or employment, or that 

24 , he was acting solely under the color thereof, shall be binding 

25 and conclusive, except^ that the defendant employee naay re- 

r*' ~ ; ^ ‘ . .* ^ ‘ 
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• , • 

1 quest the district court of the United States before which the 

. . 2.’ ^ctlqnjias been filed or removed to alter or modify the certifi- 

h hiu-U ' '3 cation’ or, in the event that the Atto?ney General has hbt 

: ■ 4" made " a certification, to find and certify that the employee 

\;5^^ Stirig scope of his office or emplojnnent, or 

:SBi&iS|£^6^*th0m^a?^cting> the color of his. office or 


flj.^Slre^'ao^actm^ under this chapter 


oi ^ht*a^Vilabiii^y of al remedy, compen- 

; - States as provided / . j 

11 by'anj’.hthejcliinvthe' actioh’or proceeding shall he dismissed, . ; 

12 hut in that’event, the "funning of any limilatioh of time for 

. • . r - • . h . ' h' h ' ' V ■• T * ’! 

13 commencing or filing an application or claim m a proceeding j 

• ■- • 

14 for any other remed}% compensation,' or benefits shall be sus- 

15 pended during the pendency of the cml action or administra- 

16 .tive proceeding under this chapter.:'. I ' t 

17 Sec. 8." Section 2679 of title 28, United States Codef is ; | 

18 amended by adding at the end the following hew suhsectioh: 

19 l If ah action or.procceding under section 1346(b) Vr ^. ' " j 

20 2672 of this title arising under the Cidnstitutioh of the United j- • ‘ 

• ^ ■ h'- -■'■■ ■'Vh:* ' ■' - i 

21 States results in a judgment against .the United States or an , 

22 award, "compromise, 'or settlement paid by the United States, - , ^ 

23 the Attorney General shall fonvard the matter to the head of 

24 the department bf ‘agency Avbich’'employed the employee at ,j--- 

25 the time of thefiact or "omission, for such further adrnimstfa- 
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r,’ u'rs ifvr-; 
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1 ^tive investigation or disciplinarj' action as may be appropri- 


2 ate/’- 

' V ^ I ^ 1 ,■ 


•,3.-^.,:; _Sec.j 9. , (a). The Jntroductorj language to section 2680 • 
.4. of title. 28, , United. States Code,.. is. 'amended to read as 
5 follows: o* •■■'r'. ''' " g 

1 6- >y i/‘(l}.The provisions of this chapter and section 1346(b) 

■-•7 -of this title shall not apply to— - 

Section 2680 of , title , 28, United States Code,, is 

! *'.■ ‘ •./” j- * ^ ^ iJ.lJ V Jj i .S O 

;j.9. amended .by,', adding at. the .end thereof the following new . 
10 paragraph: • f .grr/-,-- -., x, ^ ' -- ~ x- - 

•11. {..;..'‘(2)-The' pro\nsic)ris of this chapter and section 1346(b) 

12 of this title apply to any tort claim arising under the Consti- 
_13 ^ tution of- the United States except an action arising from the 
. 14,- activities .of the Tennessee Valley Authority, the Panama 

15 Canal Company, a Federal land bank, a Federal Intermediate 

16 credit bank, or a bank for cooperatives.”, i • r\ -- 
i.b’?. 1.':; ::..(?). Section 2680(h) of, title 28, United States Code, js 

18 amended to read as follows: ■ .rr . . - ^ • 

-.18 .u::j ^(jsing.out of libel,, slander, misrepresen- 

. 20 . tation, deceit or interference with contract rights.’?. 

’2.1' ; .;_ Sec. 10. (a) Subsections (a) through (d) of section 4116 
^22 of title 38, United States J/ode, are rcpealedj.and^subsection'. - 
.23, (e) of that section is aniended-— • x,.-; " 
24 . . (1) by striking out the designation"(e)”;. and , .y 


<3 aan o ' ■■■ . . ' . - r- > ' 
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cr 
3 • 


'• (2) by striking out “person to whom the immunity 

-•p^o^^sions of this section apply (a.s described in subsec- 
tion (a) of this’ section),’’ and inserting in lieu thereof 
“employee hf' the Departnient of Medicine and' Sur- 


- 5 gery . _ . 

'■ 'e ''" ": (b)‘ Subsections ‘(a) ■thfough' (c)" of section 224 of the 
‘ V Public Health Service AcFare' repealed, and subsection (f) is 
' *8 ' amendS by str&ihg out the deslgnafiou “({)”A y ' hi' i ' ■ • ' 

'"9'h;S~’''(c/’SubsSonr(a^ sectidn; 1091; of the 

10 Foreign Ser\'ice Act of 1946 are repealed, y;-' -i- 

if "’' '‘(d)(1) Subsections (a) through (e) of section 1089 of title 

12 ' lO, United States Codei are repealed/ - I /; / 

13 " (2) Subsection (0 is amended by striking' out “person 

14 described in subsection (a)’’ and inserting in lieu thereof em- 
"iS pTo^m'e of the ’Armed Forces, the Department of Defense," dr 

16 the Central Intelligence Agency,”. • wj • 

I?'''"’*' (3) Su'bsectidn (Q is redesignated as' subsection (a), and ,, 
18 subsection (g) is redesignated as subsection (b). --•---'-i'---' 

*19 (e) Subsections (a); through (e) of section 307, of the N 

20 tional Aeronautics and Space Act of 1958 are fcpeaied, sub- ' 

’ 21' section (0 is' amended by striking out the' designation “(0’^ . 




22 ' and by^striklhg Wt “person described in syb^ction 
'23 ''inserting in lieu'thcreof “empldyee of the Katiohal^^ 


24 tics and Space Administration 
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11 

. 1 ■ ■ SeC;, 11. Section 2520 of title 18, United States Code, 
;2 is "amended by adding the. follouang. paragraph: at the end 

3 thereof: 5 

4 - .“This section shall not apply to. any chnl cause of action^ 
■ 5 ' against, an officer or employee of _the _ United States wliile 

6 ■ acting’ within the. scope of his office. or. employment, or while 

7 acting under the color of. his office .or emplojunent, .* i* 

- 8 3 ‘-i SecI 12.' (a) Title^5, United States.Code, is amended bj 

9 adding Ummediately;'^^^^^ following' new 

10 chapter; fcsh.np.ni -:=■ 


I iw ..i J 1. k * r 5'-' 'i IL 


t: .. 


It -> * i> i- 


11 


“CHAPTER 78— EMPLOYEE DISCIPLINE ‘ ' Tf 






12 

13 ' 

14 

'l5 

•i'e 

f 

’l7 

18 

"is' 

< L--‘ 


“7801. Definitions, . , . . ; . ’ . 

“7802. Administrative Inqulncs generally. '• ^ i*;' ; ^ 

“7803. Conduct of employees of the United Slates. 

>“7804. Conduct of former employees and Presidential appointees,.. 

“7805. Individuals and bodies conducting Inquiries' and reviewC 
“7806. Kcgulatlons.' . V:.:, ^ ^ ‘ r - ' 

“7807. MlscellaneousI'" ' * 

“§7801. Definitions '' ' ‘ ' - * - - - r. -- ' - 

■ “For the'pur_^oses of this'chapter, the termL^ ' ‘ 

‘ ' “( 1 ) ‘agency’ means a Federal agency, as defined , 

-■*v ‘ in ^eSn'^etr of ‘ title 28 i-'S 5 hmidU !o nou 0 r ^ 
*?"' '" ‘ /'(S) ' -‘employee’;'’" unless ' Othen^dse - .described, . 

■ "means a present employee of the Governffientyas de- : 
fined in section 2671 of title 28 ,' other than a lihi- 




““forined memFer of the Armed Forces;--" v 


iZcEZZu t '.nonyz^LZ*' c 7-^ i iizu i.*f. 


• r'^Tuef 
jj:Z£0 z^iO^ 


?*.' Itf Ci* 


m 
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12 ; 

•■1 • ■ ■■- ■ "(3)' Tresidential appointee’- means an employee, 

2 • ^ ■ other than a Public Health SerVnee officer' or a P'orelgn 

3 Ser\nce. officer, appointed by. the President; r C-f 

4 ' ‘disciplinary action’ ‘means renidvaV suspen- 

'5 ' ' sion>\nthout pay, reduction in pay,"’ admonishment or 

6 reprimand, 'or transfer, for such cause as wll promote 

• ’ 7 ■ /. the efficiency of the servnee; and -e edi p t: 

■ ' - : ‘i 8 means any p’erson jvnth recog^ / ' 

■ >. ’ 9 '. 'V‘' hiz"ed under 4he Constitution of the United States..:?; 

10. “§7S02. Administrative inquiries generally :i‘i:‘££urv 01 

11 “(a) A person Avho obtains a rh'ohetary jrecoverj", from, 

12 the United States on a tort claim under section 1346(b) or 

13 section 2675 of title 28 arising under the' Constitution of the: 

14 United States may, \vi thin sixty daj'S thereafter, request an 

15 administrative inquiry under this chapter into the .conduct al-. 

16 leged or found to have given rise to the.claim. - 

17. “(b) A person . who brings an .^action ..under . section ; - 

18 1346(b) of title 28 on a tort claim arising under the Consthu- . . 

19 tion of the United States may, not earlier than sixty days nor . - 

20 more than one hundred and twenty days thereafter, request ,.* 

21 an administrative inquiry under this chapter into the conduct ■ 

.22 alleged to have gpven rise to the clairn..p y-p: j_,,;y:^U -.-;^'-p jr ;2 

23,. "(c) An agency which undertakes to conduct an admin-.. 

24 istrative inquiry of the conduct of o'ne of its employees, may, 

. 25 in its sole and unrewewable discretion, in\nte a person who y - r-r 1 
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13 


1' may have been adversely affected by the alleged conduct to 


2 ■ participate' in 'the 'a dmihlstrative ihqulrj'^ 'to the 'extent pro- 


3 bvided by'sectlohs' 7803 (b) 'and (e) of this ’titlel^'-^’-'-f 


4'-—- "(d) A person'whb has fequeste'da’n 'admrnistrative m- 
-5 quir^' iinder subsection (b) of this section, ’or who has been 
^ 6 "iri\nted to participate' in an administrative inquiry under sub- 
' 7 ' section (c) of this sectidh,^ rhay 'not 'subseqiiehtly^request an . . 
8’ administrative inquirj' 'into' IKe" same cdhduct 'under 'subsee- 
9 f tion '(a) or (b) '6rthrs*seclioh. 

10 ' “§7803. Conduct of employees of the United State^'-':^' 'V 
~"(a) A’^request under 'section 7802 (a) 'or'(b) of this title^ 

12- for /an adminlstr-ative'-inqulry with respect to the conduct of 

13 - an employee of the United States shall be made to the head 

14 of the agency or hiS designee' by which the employee is 'eni- 

15 ' plo3'ed- The request shall be accompanied by a'written state-^ 

16 ment', certified and. subscribed as permitted by' ' section 1746 

17 of {title 28, 'of such factdas are Icnown to the ’person making 

18 the request 'regardihg^the'Conductdf the eraployeewvhich is . : 

19 alleged to have violate sueh’person’s rights under the Coii-^ { - 

20 ' stilutlon,' and 'a Wquest^'may-' be'-ihade Avith" respec't lo^tliO^ 

2 1 ■-■ conduct of an emplOyOe' Avhose" identity is unknowii if the re-2 ' 

22 - quest ’sets forth' other information sufficient ' fOi^'the '"com-^ { . 

23 Irrienccment Of an inquiry^ t-ra vi-nruii 

24 '• "(b) The inquiry 'shall be conducted” without'unhece'ssary? '■ 

25 delay by the head of the agency {or his* designed If after. {,./ 


r.. 




8 
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1 preliminary inquiry the iiead of the agency or his designee 
.2 finds that the matter is so^jacking in suhstance or._so iinsub- 

3 slantiated asjnqt' to. ■\\^rrant further inquiry, he_inay, upon , 

.4 notice to. the person requesting the inquirj' under thiis section, . 

^5 terminate such inquiry.. A hearing shall he held wdth respect . 

.6 :.to the' conduct of the employee if there js a genuine, material, 

.7 and substantial dispute, of fact .yyhich^ can be jesolved yvith 

. .a jsuffident acciiracy oply by : the introducHompf .reliable_e\d^^^ 

9 dcnce in a hearing and the decision of the' agency,: in the ,. . 
.10 matterjsilikely to depend qq the. resolution. pf_such disputey.^ 

11 ; In, his. sole f and unrevie\yable discretion, .tlm head of the 

12 agency or his designee may give to a. person, .or an employee; 

13 . or both, in the event of a hearing, the opportunity .to examine 
14. and cross-examihe.yyitnesses, and to suggest witnesses^o be 

15 called and documents to be produced. This discretion; shall . 

16 not be construed to provide access by unauthorized persons ■■ 

17 to information specifically protected from, disclosure by. stat-r 

■ ' TV’.:.: ■' •'''?Ov'".A'h'crscn.: Vnc. .hrmgy xn .■c'.-.-rf.yx'irr 

18 nte, or by ;Executive..orderrelating_td.:national. security, na-f 

'*1 • - - r* ■*•;= .1. ,r-. - - 1^- • ^ <*’'■*' r: . ' ' X "" • j 

. , ' - .i ♦ “r. * . • ,1 t-* t.' — O *. ■ t* ^ *s -X..- I'-- > - ^ - 

19 tional defense, or, foreign affa^irs. , The. head of the ‘agency' on - 

ih.:P Ca li-CiL'K-rcd pp!;iic s a 

20 ! his designee ; shall,;deterrnine...whetherj ,drsciplinary.!action .is;y:.. A 

w -ii. 0: * : t . i . -i " ’ -• v - - - > i ^ - 

21 warranted, issue a statement of findings, including the nature; 

‘J; . Kn .hc’’AnuArV.ii:f x'-chb"‘ vn. tc -l;us .ixi-pic.r I- y-./r:.-."-. 

• 22 and degree qf^dlsclplinary action. taken, and notify, the personyy 

• .. . y J:-; i:.' X;f /.y-.m;. r 

23 requesting the inquiry and the employee. of the action,,taken: 


r.yj-'.cv x- •xr>.-l 'r.r.e£. to curi 




24 . by the agency and the. reasons thcreforJupti. odTtdj*’ f- V - 

.ordixi- cd t-Iic i.v ^ 

. 1^-ls II .oo.'r-'iieb.aid •so'.vDi'icAc orli lo beo.d sdl vc y/ioh :c2 r-.;. 

; . ■ ■ ■ iT.j ‘ jPi its soP; aoi: unrovnAyaV^- i?.-viLe. a" person yrtoT.-T 

Sanitized Copy Approved for Release 2009/11/12 : CIA-RDP85-06988R0005066"l0064-3 



; Sanitized Copy Approved for Release 2009/1 1/12 : CIA-RDP85-00988R00050001 0004-3 


1 • • "(c) Except, as provided in sub.scctlon (c), within sixty 

2 days after notification of the action tahen by the agency, or if 
- 3 no final agency acti^on has been taben within one j’car after 

4 the inquiry was requested, the person who requested the in-. 

5 quiry inay seek an administrative review by the' appropriate 
-6 indiwdual or body described in section 7805(a) of this title. 
,7' The individual or body conducting the a'dmimstratiye review 


■ * * C- ' * . C*- -5 


- . -1 


-8 'shall' determine on the record \yhether- the action taken by 
9 the ageney^ xvas reasonable-.. If no final' agency action has .. 

"0 . uicr;- iiv' v-itif j-j V. c/ k-:.:-- ;h.e 

10 been taken, or if the renewing body or indjvddual is unable to 

; \js 'v* wJ i ' ’.jt. ... t. W* ■«'. b: *. i 1 ^ ^ ..r C” — '■ <». -r* v...* , %* — r. 

11: 'conduct such 'review becaus'e it finds the' record inadequate, it 

12 may remand to the agency for further proceedings or it may; 

13 in its discretion, supplement the record by taking additional 

14 ■ evidence. The firial' decision shall be transmitted to- the 

15 agency, the employee, and the person requesting the rewew, 

16 and shall include a statement of findings and a recommenda- 

17 • tioh -which' shall be binding on the agency with' respect to ^ , 

18 disciplinary action against' the 'emplo 3 -ce.: c'ov -if ni , 

19 “(d) Except'as provided in subsection (e), within sixty - 

20 V da^’s after the issuance of. a final decision rin an' administraS O 

21 . live review,, the' person requesting the inquiry may- petition' ' ; 
22* for rexiew of the, final decision by a United States co'urt hf , 

23 appeals, pursuant to chapter 158 of Title 28,- United States: 

24 Code. The court maj' dcnj' th'e petition, affirm the decision of. . 

25 the reviewing' body or individual, or 'set aside such' decision: .T; 
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1 and vacate it or remand it for further proceedings if the court' 
2- finds on the basis of its review of the record such decision to 
S-^te aVbi trar j. "or i capricious, " or finds rriaterial factual determi- 
,4'' nations to be unsupported by, substantial eviden'ce.anThe 
;5 "court’s revie\y shall be held in camera for matters specifically 
.6‘pr6tected7rbm~dlscl6sureb3'’statute,'b3^Executive*ordefre- 
vTclating' to national securit}’, national defense," or foreign affairs,. 

8 or. in the court’s dum discretion If it deterrrimes- that in 
■ . ;9 'carnera review.is ne’cessafy. 'law v-';.::’;;, n vut-cG 

,10 c:dnuv“(e).The nght to request an ’administrative review uhdec 
11, - subsection '(c) and to petition for judicialieview under subsecf 
12 :tioh (d) or section 7804(c) of this title shall not be available to 
13: a "person who has not obtained a monetary recover^’' frorti the 

14 . United States oil a claim under" section 2675 of title 28 or in 

15 an action under section 1346(b) of title 28 arising under the . 
16- Constitution "of the United States, unless" the a"gcric 3 "" which 

17 . conducted thejnquiry' under suVscctlon (b) of this section con-: " ^ 

18 sents in its sole and phreviewable "discretion to that, person’s 

19 "requesting administrative orijudicial revieyVfXuL (h)":/. vc. -.Oi 
20^ icir:im‘/(f) An employee. Svh o’" is not entitled under other p’roviS 
21i'’sIonspf la^y’tq seek'administrative'br.judlcialrievlew of disciii: . 
22 .'plinary taction’ taken against him *may, if an admimstrative' 
23i - revle\’{'’ is Conducted under subsecflon (c) of this^ section, par5 
24 r.ticipate in such" review, ajid glve "evidence or testimonyrif 'a' 
25i:hearihg is held, and, tolhe'exten’t provided hy. subsection (d):y 
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■ 1 of this section, may petition for judicial re\'ie\v of a final deei- 

2 sion if any disciplinary action recomrnended under subsection 

3 (c) of this' section is greater.than that proposed by the'em- 
. 4. plojnng Federal agency.’ ] 'b-j' 1 . • 4- 
iS.cTJ c ‘‘(g). If ari inquiry. under this, section is requested jV^nth 

. 6 ■ respect. to conduct alleged to have occurred while, the. ern> 
I;7 pi oj^ee' was employed by an agency other than that agency by 
i 8, i.wHclilhte Js employed at the. time the inquiryjs requested, 

■. 9:.. then the agency, by which he was employed at the tjrne the 

10 i conduct .was alleged to have occurred shall conduct . an mf 

11 quiry pursuant to this section and forward its findings and 

12 recommendations to the agency by which he is prese.ntly era,- 

13 ployed. The head of the agency h 3 ^ which he is employed" 

14 shall, after rewevnng the" findings and recommendations of 
15 - the agency conducting the inquiry, ’lake such action as he 
16.. deems"- appropriate. .For ’ the purposes .".of. determining the 

17 lorum for administrative' review: under subsection (c)..pf this' 

18 section and section 7805(a) of this.title, the, employee shall be ’ 

19 considered to he.anjcmployee.of the agency conducjting the' 

20 Jnquify.'r.': i jhnu Isoupui .xk ^ 

21 -T “(h) This section does' not "apply tp.Presidential appoint-,' 

22 ees and former, employees aVIio are covered b3Aection.;78.04 


23’ of this title.! .‘:J: /;• Ti'-v’!-? 




-iCr "C*-* 


* • V ^ ‘ -a. . ' • 
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-i l'§7S0i;’ Conduct’of Presidential appointees and former 
- 2 ernplpyecsj'?^ -C. 

-3:- P(a) In an actlo^i brought against a former’emplojee_br - . 

4 former Presidential appointee of the President based upon a 
• 5 ■ tort’ clalm' ' arlsmg under tiie Coilstitiltion • of .thb ™ted 
- 6 • States; the United States', upo'n the certification of the Attor-. 

\i '/nej.Generaras prondcd hy section 26,79(d) of title 2^3, ._shall : . 
..'S ' he' suhstituted for the former employee or former Presidenual 
•9 appbintcV.is a’ .defendant in slibUbctiqd, -provided bhe fo^^^^ ; 


id 'employee' or ‘former- Presidential appointee has- agreed to ^ 

11- submit'to the' disciplinary procedures set forth in thi3_ chapter 

12 with respect to -emplo^'ces. -If .the former employee or former 

13 ■ Presidential appomtee elects to subject himself to such disci- 
'14 plinary procedures, the discipline that may be if'-^posed shall 

15 he' limited to a' reprimand 'or a civil penalty.not to exceed 

16 oric-twelfth of the former employee’s or former Presidential 
17- appointee’s 'ayerageSnnual Federal^ salary earned during the 
is'- period iii’ which the' act'or 'omission'occurred for which such ' - 

19 ■employee or appointee is being disciplined: .ui . 

:■■■; ■' . A- or ■•••*.'. r.o' o-s-.i-ii; n n--d'.r pin :* v;-' - 

20 • . "^) A request under section 7802 of Ibis title for ah. 

21 administrative inquiry: with respect to the conduct .of a Presi-^ . . 

** .'y A - i-i A . j U 1- A*, 't- ^ , *- - - ^ ^ - 

22 dential appointee shall he made to the appropriate indlvadu^ 

23 or body described in section .7S05(a) of lhis.tine,o-v. hb shall . 

24 conduct such inquiry without unnecessary dela.}. If aiter pie- 

25 limlnary inquiry the individual or body finds tnat, tne matter 
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19 

-1 is so lacking' in substance or so unsubstantiated as not to 
.2 \varrant further, inquiry, it. may,, upon notice^ to the person 
3. requesting .the inquiry under this., section terminate such in-; 

. 4 quiry. A hearing shall be held with respect to the conduct of 
. 5 ' the appointee if there, is a genuine, inaterial, and substantial 
. 6 dispute of fact which can be resolved with sufficient accuracy 
7 only by the introduction of reliable evidence in .a hearing;. and 

.. 8: . th&-deGision of th^'iiidividual.- ot bc^yift the-.niatten is hhely_to 

; 9 depend oh the, resolution. of such, dispute. In its sqlp and unrer ■ 
10- \iew’able discretion,', the. individual loy body may give to.^ a 

11 person or a Presidential appointee, or both, in the event of .a 

12 hearing,’ the opportunity to, examine and cross-examine wit- 

13 nesses,' and to suggest witnesses to be called and documents 

14 to be produced. This discretion shall not be construed to pro- 

15 vide access by unauthorized persons to. information specifi- 

16 ’cally protected from disclosure by , statute, or by Executive 
• 17 order, relating to the national securit^^ national defense,mr 

18 foreign affairs. The indi\idual or body shall issue_a statement 

19 of findings and recommend appropriate. disciplinary .action; if 

20 any, to the President/; r-. ■ . cl -.id: r;-;...- \ 

21 i “(c) A former employee or former Presidential appointee - ' 
.22 • who has been assessed a civil penalty .under subsection (a) of ; . 

23 this section and, except as provided by section. 7 803(c). of this ; ■ 

24 title the person who requested the inquiry or hearing under 
'25 'subsection (a) of this'section may, Within sixty days after . the'.;. 
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1 issuance of a final decision by the individual or bodj' conduct- 
_ 2 in^ the inquiry under subsection (a), petition for'review of the 
3 final decision by a United' States' court of appeals pursuant 'to - 
4' chapter 158 of ‘title 28. The' court may 'deny the ^petition, 

‘ 5 affirm the decision,’ or set aside such decision and vacate it or 
'• 6 * remand it for ^ther proceedings if t% court finds_ dii the. 

'• 7 basis of its revdew of the record such decision to be Mbltrary 
8 - or capricious,.' or finda, material factual deterrainatipns ’to he 
* 9 ’unsupported bj' substantial e^^dence.^The court’s re^dew shall - ■ 

10 be held in cam'era'for matters specifically protected, from dis- 

11 closure by 'statute, by Executive order relating to the riar 

12 tional security, national defense, or foreign affairs, or in the 

13 court’s' own discretion' if it determines that in camera review 

14 is necessary, '-yh'"' hi.'-. y •••.:, 'i'-'-oyi,-." x* . ty 

'15 ■- ’‘(d) In any action to collect a civil penalty irhposed . 

16 under subsection (a), the validity and appropriateness of the 

17 finah order imposing the pehalty;_ 'shall not be .subject Tto ' ' ' 

-18'''fe^dew.T,■2?;.; x ‘c ’ 

19 ' ‘‘§7805. Individuals and bodies conducting inquiries and 


•; -■> •• 


review- 




-21 .“(a)(1) An administrative. inquiry under section 780A of - 

22 This title or ah administrative review under section 78Q3(c) of. 

- 23 this title" shall be conducted by the, follovdng persons: 

■ 24 '■ y'-'y -d ..“(A) The head of an agency with a personnel. 
25':"^by '’S3Ttem under . the Foreign Service Act of TOdG •(22,-'' 
Sanitized Copy Approved for Release 2009/1 1/12 : CIA-RDP85-00988R0005b001 0004-3 


Sanitized Copy Approved for Release 2009/11/12 : CIA-RDP85-00988R00050001 0004-3 


1 • ■ ' U.S.C. SOI), or his designee, with respect to an officer 

: voV employee' of the Foreign Service.’’ u 

- 3 h) r 'any agency until a personnel _ 

4. • n syslem' under the’- Public Health Service- Act. (42 - . _ 

5 • •5 : U.S.C.g201), or his designee^ udth respect' to an officer . . i- - ' 
• 6 or ^employee of the Public Health Sendee, i . 

- a VC e g at !;‘(C)’, A body designated by' the President udthin , - , / 

S : Cifwsmty-days^^ of enacteenPof 1 other than the .. y. 

9 ■ Central Intelligence; Agency,' the Federal Bureau of In- ; . 

10 hvestigation, 'the National Se'eurity Agency, the national y •' . ' 

11 • 'intelligence components of the Defense Department or _ . 

12"-‘'c,- ■ -the National Security Council and its component parts, 

13 .'. 'i with respect to an officer or 'employee who is deter- _ ' 

.V . 

14 • - ' mmed by the agency employing him at the time the 

15- conduct' Is alleged to’ have' occurred to have ;heen eii- . 

16 •••■' gaged in intelligence acthi ties. ■ j. v-: -.I .. 

17 “(D) The Merit Systems Protection Board, or It’s 

18 ^ designee, in any other case. • 

19 rirb ^‘(2) Notwithstahdihg the provision of paragraph {l0 ory; .£:_; 

20 this subsection, in the case of administrative^ re^^e^^^ und^^ ; y•;- '—^ 

21 section 7803(c) of this title’ such reidew shall he; con d^^^^ 

22 by the Merit Systons Protection Board if iHe employe^^y 

23 and chooses, to exercise any right of re%d'ew before the Me^^^ 

24 Systems Protection Board of the disciplinary' action which 

25 would have under' another provision of law. The Merit 
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1 terns Protection Board, may, in its discretion, refer any 
i 2 matter before it as a result of this chapter to the Special 

I _ 3 Counsel of the Merit S 3 ^stems Protection Board for the pur- 

4 pose of taking evidence or' making recommendations, or both. 

, S nu!. “(b) A designee of a Secretaiy, agency head, or entity 

6 described iri this section, Svho conducts an administrative 
I . ::7 re^^ew shall not be responsible to or subject to the super\n- 

j "k ■ ■: S siorr or'direetron ofrahy designee :of the agency who con- 

i ' - 9 ducted the* adihimstrative inquiry under re\new,;:::-C* ::: : ' ' 

: ’ ' 10 '..“(c) No person. who has been an employee of the Cen,- 

11 tral Intelligence Agehcj’’, the Federal Bureau of Investiga- 

12 tion, the National Security Agency, the national intelligence 

13 components of the Defense Department, or the National Se- 

14 curity Council or its component parts during the .preceding 

15 two' 3 'ears maj" be appointed to serve on the body designated 

16 to conduct an administrative ; review.' under : subsection 

*17 (a)(1)(C) of this section. --yV' (CCyk y r ' jv - 7 :.^ 

18 “§7806. Regulations ^ ir:- ,:h 7i 

19 i/"-.“(a) Within ninety daj’s after enactment of this chapter, 

20 the individuals and bodies described in sectiori. 7805(a) of this 

21 title shall issue such' regulations as are necessary and appro- 

22 priate for the implera'entation of sections 7803(c), 7804, and 

23* 7805 of this title.- i.i u-k -' • • : • i-' L' 
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I “(b) Regulations issued by the Merit Systems Froteclion 
2. Board under this section shall be approved by. the Attorney 

3 General. r .‘“v 

- 4 : • “(c) The head’ofeach agency subject to the adininistra^' 

5 tive're^dew;pro^^slons. of section 7803(c) of tWs title shall 
■ 6 comply with the regulations issued by the particular adminis- 
h?' trative body designated. by section 7805(a) of this title to 

8 ‘ re view! adiTimlstratiy_e^mq.uines ^conducted by, Federal 

.’ 9 agency:pursuant;to Section .7803^) of this title,, and shall, 

10 sixty days after Jhe.effective date of such. regiilations, issue • - 

II rules, , regulations, aiid instructions not inconsistent there- 

12. with! ''uu u:.,^ v,'.;! : •; -u. :..i. 

13 “(d) For purposes of promulgating regulations pursuant 

. 14 to this section, the body designated under subsection (e) of 

15 section 7805 of this title shall be an ‘agency’ of the Gnyera- 

16 ment within the meaning of section 551 of this title, -i . . 

17 • n “(e) All regulations issued under this section shall be. - - 

18 subject to the public epmment provlsion| of section 553,^ of : 

; 19 thif title, notwithstanding subsection (a) of .such secti^ri 553, y 

20 and subject to judicial ^e^ 7 e^y pnde^;chapter 7yo^^^^ . y - 

21 The court’s, review sha.ll^be held in camera for matters spg- 

. 22 cifically protected from .disclosure by statute, or b^'jExccutive . 

:23 order relating to the national. security,! national defense,^ or. , 

24 foreign affairs, or in tbe' court's .o\\m, discretion if R.j_dclex-^ 

25 mines that in camera revle\y is necessary.- 
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1 "§7807, Miscellaneous 

2 "(a) Nothing in, this chapter shall affect the rights of an 

3 employee to appeal or to seek re\new or other means of re-' 

4 dress of anj^ disciplinary action which he Avoiild have under, 

5 other provisions of law, except' that a'n’ employee who is the 

6 "subject of "a disciplinary action recommended by the Meiit 

7 Sj'stems Protection Board pursuant to 'suhsectloh 7803(c) of 

8 ^ this title-; shall not be required by any other proxnsioh of law 

9 ' to take ' an ' appeal to" the Merit Systems Protection , Board 

10 prior to seeking judicial 're^^ew of that action,- v : .:-5 

11 - “(b) Nothing in this chapter shall affect the availability 

12 of defenses which an employee may raise in any administra- 

13 tive dr judicial proceeding/-' ' ,1' . " 

14 “(c) Nothing in this chapier shall require a. 'Federal 

15 agency to delay taking disciplinary action against’ an em- 

16 ployee, or empower the Merit Systems Protection Board to 

17 reduce the severity of disciplinary action taken by an agency 

18 against an employee who would not have a right to seek the. 

19 Merit Systems Protection Board’s revie\y of such action . 

20 ’ under other pro\nsions of law.'- ■ v u .; •/ -.i' /T -yi;-- -h. 


21 “(d) Nothing in this chapter shall authorize; a Federal 

22 agency to delay 'or . refrain from' taking disciplihary action 

23 ■ against an employee in the'absence of a request filed under 
'24 section 7802-(a) or'(b) of this'tltlel 


p r '7 r : * « • » 
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1 “(e) Notv. ilhstanding any other provision of law, any 

.2 parity Avhp was a complainant in or the subject of a discipline 

3 proceeding may, in an . action for judicial ..^^^'iew; of agency - 

4 action under section 7803(d) of.this title, recover reasonable 
■: 5 . attorneys’ fees/.fees^ and., . reasonable , costs of experts, and 

6 other reasonable costs. of litigation,- mcluding taxable^ casts, 

; : 7 incurred during judicial r e^^ew_; if . Jhe.. court affords^ such . 
;; 8. person the relief sought in substantial measure,”-:; 7j Jmil E : ; 
•. 9 j ' (b) The table of chapters for. title 5 , .United States pode, 

10 is amended b}^ inserting immediately Xfter the jtern relatm 

11 to chapter 77 the following. new item: ; .r'cEiv lo j-d hx-b I t - 


*'78.' Employee Discipline., 


7801/'. 


12 SeC; 13. (a) This Act shall apply to alb claims and ac- 

13 tions filed after the date of enactment of this^Act, and to all 

14 claims and actions pending on the date’ of enactment.. In any : ■ 7 - 

: 15 such pending claims and actions, or. as to any causes of actloii 7 ; . 

'16 hnoNNUi to ‘an -aggrieved party on or.before,thegdate;ofenact-7" V -v/ rb 

17 me'nt of this Act, such aggrieved party, clairnant, or plaintiff ' -f : -7'>7'f77 

18 ma\' elect to retain his right, to a jur\7demand if niade, prior to b-o! .'7 • 77- 

19 the date of enactment in the '.case .'of a plaintiff yyhpji as filed. •:.‘77. ■ iy '- 

20 an action, or if such. right has hot. expired by ^the; date y)f -- - . . i ■- 

21 ' enactment, in the'^case of such plaintiff, 9lama.nt,^or ag--. ---7 , 

22 grieved party. In the case.^n .^Yhich a plaintiff elects_tobrct<nn -7-77 -v'.y ' • ' ' 

- - 23 Ins'rleht to iurv demand, the amendments made b\' section 3 y 7v'.7 

' 24 'of this' Act to' section 2674 of title 28,,,United Slates Code,7vi^7C'l;.<Uv^^ 
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1 relating to liquidated damages, waiver of absolute or quafifled: 

. 2 . imniumty,'and attorney's’ fees, shall not apply, :■ . : 1: 

S - ' (b)(1) Except ‘as prowded in paragraph (2)/in thie event 

4 a case is pending on appeal on the date of enactment of this 

5 Act, it shall be remanded to the appropriate distnct court for 

6 further 'pro'ceedings in accordance with the amendiiients 

7 ’ made liy this Act, iiphn certification by the Attbmej General 
8, that thes defendant employee was acting within the' scope' of 

9 his office' oi* employment, or that he was acting solely under ' 

10 the color of his office or employment', at the tirhe of the inci- 

11 dent out of which the action arose.OL -7 7 'r rm > 7 

12 ' ' (2) In the event that the appeal was taken from a judg- 

13 ment rendered in favor of a plaintiff, the judgment shall be 

14 binding on the United States In any'^ case in which It is suhsti- 

15 'luted as a defendant. - ■ u ' . '7. ' 7 • ' 7r krrE.mB ■_ 'r 

■ • \ 

16 - Sec. 14. (a) This Act is effective for a five-year period 

17 ■ beginning' on the date of enactment of this Act. Five years " ' 

18 from the date of enactment,, of this Act) the provisions in 

19 effect on the day before the date of enactment of^this Act 

20 shall he revived, notwithstanding provisions of section 108 of / 

21 title i. United States (lode. Any claim, action, or disciplinary 

22 action filed or initiated during the five-year period shall not 

23 be affected by the termination of such period. :.*; b •: ''f-' ig/' ui:" 

24 ' (b) Six months prior to the" termination date of thc’pro\d- 

25 sions of this Act, the Attorney General and the Office of . - 
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1 Personnel Management shall submit a report to the President 

,’2 of tjie Senate, and th^^ Speaker of the House of Kepresenta-^^ ;;^ 

3 tives'setting forth his recommendations on ^^'hethe^■the pro\n- : -J ? 

4 'sions of this Act should be continued. -' v-' " 




. - * ‘ A. - . 

'‘i - ' '. r ' .-A ?-i . ■': 

rl H t 

v''>. A rtrC'. - 
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{b)(2) 
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